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Dear GunnerySergean$J1~$fl9JJ$J

This is in referenceto yourapplication for correctionof your naval recordpursuantto the
provisionsof title 10 of theUnited StatesCode, section1552.

It is notedthat the Commandantof the MarineCorps (CMC) hasremovedyour contested
fitnessreport for 1 November1996 to 31 May 1997.

A three-memberpanelof the Boardfor Correctionof NavalRecords,sitting in executive
session,consideredyour applicationon 4 June1999. Your allegationsof errorand injustice
were reviewedin accordancewith administrativeregulationsand proceduresapplicableto the
proceedingsof this Board. Documentarymaterial consideredby the Boardconsistedof your
application, togetherwith all materialsubmittedin supportthereof,your navalrecordand
applicablestatutes,regulationsandpolicies. In addition, theBoard consideredthe reportof
the HeadquartersMarine Corps(HQMC) PerformanceEvaluationReviewBoard (PERB),
dated5 October1998, andthe advisoryopinion from the HQMC ManpowerEqual
OpportunityBranch, ManpowerPlansand Policy Division (MPE), dated9 November1998,
copiesof which areattached.

After careful and conscientiousconsiderationof the entirerecord, theBoard found that the
evidencesubmittedwasinsufficient to establishthe existenceof probablematerialerror or
injustice. In this connection,the Board substantiallyconcurredwith thecommentscontained
in the reportof the PERB and theadvisory opinionfrom MPE in concludingthat your
remainingcontestedadversefitnessreport, for 23 Juneto 31 October1996, should stand.
Theywereunableto find that your noncommissionedofficer in charge“was always
harassing”you, noting that your reviewingofficer statedthat he “is one of the finest GySgts
[gunnery sergeants]in this command.” They werelikewise unableto find that your reporting
seniorshould havemarkeditem 18 to show your reportwas basedon less than “daily”
observation,noting that observationneednot bedirect. In view of theabove,your
applicationfor relief beyondthat effectedby CMC hasbeendenied. The namesand votesof
the membersof thepanelwill be furnished upon request.
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It is regrettedthat the circumstancesof yourcasearesuchthat favorableaction cannotbe
taken. You areentitledto havethe Boardreconsiderits decisionupon submissionof newand
materialevidenceor othermatternot previouslyconsideredby the Board. In this regard,it is
importantto keepin mind that a presumptionof regularityattachesto all official records.
Consequently,whenapplying for a correctionof an official naval record, theburden is on the
applicantto demonstratetheexistenceof probablematerialerror or injustice.

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector

Enclosures
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IN RE PLY RE FER TO

5 Oct 98

MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF
NAVAL RECORDS

Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF
FORMERM INE GUNNERYSERGEANT
SSN

Ref: (a) Mr. ~lJ~Ss DD Form 149 of 8 Jun 98
(b) MCO P16l0.7D w/Ch 1
(C) MCO P1610.7D w/Ch 1-2

1. Per MCO 16l0.llB, the Performance Evaluation Review Board,
with tree members present, met on 30 September 1998 to consider
Mr. petition contained in reference (a) . Removal of
the following fitness reports was requested:

a. Report A - 960623 to 961031 (AR) —- Reference (b) applies

b. Report B - 961101 to 970531 (EN) —— Reference (c) applies

2. The petitioner contends that both reports are a result of
racial discrimination and insufficient observation by the
Reporting Se.nior. With specific regard to Report A, the
petitioner claims that the inclusive dates of the reporting
period were ~nitial1y incorrect, but were subsequently corrected
by Major~~ He also alleges that additional negative remarks
were added after he signed the report on 9 November 1996. To
support his appeal, the petitioner furnishes his own statement
and copies of commendatory material.

3. In its proceedings, the PERB concluded that:

a. Report A is both administratively correct and
procedurally complete as written and filed. The following is
offered as relevant:

(1) The only error detected relative to the inclusive
dates of the reporting period appear to be a typographical error
in the beginning date in Item 3b. The report originally
reflected a date of “950623” vice “960623.” The oversight was
obviously caught prior to submission of the report and was
corrected. This certainly does not constitute any injustice.

(2) Since Item 19 (qualification for promotion) had been
marked “no”, a mandatory comment was required in the Section C
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Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR ~ OF
FORMERMAR E UNNERY SERGEANTT1~ ~-

SSN~~

narrative. By the petitioner’s own signature (to include the
copy furnished with reference (a) which contains the incorrect
date in item 3b), he acknowledged sighting all of the Section B
marks. The only thing that Major additional statement did
was amplify the “no” in Item 19. di not, as the petitioner
claims, add additional adverse matter. Again, that does not
constitute any error or injustice.

(3) Regardless of the petitioner’s explanation into the
delay in submitting a rebuttal, the Reviewing Officer clearly
indicated that he was allowed more than sufficient time to submit
a statement of rebuttal. Subparagraph 5003.3 of reference (b)
allows five working days for such a statement. The petitioner
was given over a month!

(4) Notwithstanding the petitioner’s explanation into the
events and circumstances that occurred during the period covered
by Report A, the Board is not convinced or otherwise persuaded
that the evaluation reflects anything other than a fair and
accurate appraisal of his performance during the stated period.
To this end, the Board concludes that the petitioner has failed
to meet the burden of proof necessary to establish the existence
of either an error or an injustice.

b. The removal of Report B is warranted and has been
directed.

4. The Board’s opinion, based on deliberation atha~ecret ballot
vote, is that Report A should remain a part of ____

official military record.

5. The case is forwarded for final action.

Chairperson, Performance
Evaluation Review Board
Personnel Management Division
Manpower and Reserve Affairs
Department
By direction of the Commandant
of the Marine Corps



DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS

3280 RUSSELL ROAD

QUANTICO, VIRGINIA 22134-5 103
IN F~~~EFER TO:

MPE

9 NOV 1998

MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF
NAVAL RECORDS

Subj: REVIEW OF BCNRAPPLICATION IN THE CASE OF ~

SERGEANT ___

Ref: (a) BCNR Package dtd 27 Oct 98

1. As requested, the following opinion(s) are provided in the
subject case.

2. A review was conducted for racial/discrimination based on the
documents provided. In my opinion the information furnished by
(Former) GyS ~ es not support his allegation of
discriminatio . , the allegations of discrimination are
considered unsubstantiated.

3. For further assistance please
DSN~~~ Comm (703)

Head, Manpower
Equal Opportunity Branch
Manpower Plans and Policy
Division


